Tennessee Code 
Annotated 


Court Rules Annotated 
2022 
November 2022 Supplement 
Volume 1 
THE OFFICIAL TENNESSEE CODE 


Prepared Under the Supervision of the 
Tennessee Code Commission 


LLL AWS 
Trt ity yi) 


CuieF Justice Rocer Pace, CHAIR 
KarEN J. GARRETT 
THE HONORABLE HERBERT SLATERY, [II 
JUSTICE JEFFREY S. BIvINS 
SUSAN SHORT JONES, Esa. 


@ LexisNexis: 


LexisNexis, the knowledge burst logo, and Michie are trademarks of Reed Elsevier 
Properties Inc., used under license. Matthew Bender is a registered trademark of 
Matthew Bender Properties Inc. 


Copyricut © 2022 
BY 
Tue State or TENNESSEE 


All rights reserved. 


ISBN 978-1-66333-000-0 (Set) 


Preface 


This November 2022 Supplement to Volume 1 of the Tennessee Court Rules 
Annotated 2022 Edition was prepared by the editorial staff of the publisher. 

The Tennessee supreme court has rule-making authority for all state courts. 
The effective date of rules is governed by § 16-3-404, which provides in part 
that certain rules must be approved by resolutions of both houses of the 
general assembly before taking effect. Rules received through October 18, 
2022, are included in this volume. 

The text of each rule printed and appearing in this publication has been 
prepared from copies of these rules as supplied to the publisher by the 
applicable clerks, as of the time of publication. Any errors or omissions or any 
inquiries concerning errors in these rules should be directed to the clerk for the 
court promulgating such rules. 

For your convenience, each set of rules is followed by its own index. 

This publication contains annotations reflecting decisions or articles posted 
to lexis.com since publication of the 2022 edition. These annotations are taken 
from decisions or articles that will appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 4th Series 

Federal Supplement, 2nd Series 

Bankruptcy Reporter 

Opinions of the Attorney General 

Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 

Vanderbilt Law Review 

Workers’ Compensation Appeals Board Decisions 


Suggestions, comments, or questions about the Tennessee Court Rules 
Annotated are welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 


Please visit our website at www.lexisnexis.com for an online bookstore, 
technical support, customer service, and other company information. 


LexisNexis 
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TENNESSEE RULES OF EVIDENCE 
ARTICLE I. GENERAL PROVISIONS 


Rule 103. Rulings on evidence. 


NOTES TO DECISIONS 


ANALYSIS 


3: Offers of Proof. 
5. Substantial Right Not Affected. 


3. Offers of Proof. 

Although a trial court improperly excluded 
evidence from Google Maps showing a motor- 
ist’s speed because the Google Maps evidence 
was not hearsay, the evidentiary error was not 
reversible because the motorist made no offer of 
proof. Therefore, the appellate court was not 
able to discern the’ substance of the Google 
Maps evidence and could not determine 
whether the trial court’s error entitled the 
motorist to relief. City of Lavergne v. Gure, — 
S.W.3d —, 2022 Tenn. App. LEXIS 343 (Tenn. 
Ct. App. Aug. 29, 2022). 


5. Substantial Right Not Affected. 

Trial court did not abuse the court’s discre- 
tion in granting a motion in limine becauSe the 
court ensured that a partner in a business only 
brought evidence relating to the revaluation of 
the partner’s interest in the business, but did 
not restrict the partner from bringing a claim 
that a discount in the valuation for lack of 
marketability should have been removed from 
the partner’s damage. Furthermore, the part- 
ner did not cite any evidence that the partner 
was barred from presenting or substantial 
rights that were affected. Boesch v. Holeman, 
— §$.W.3d —, 2022 Tenn. App. LEXIS. 335 
(Tenn. Ct. App. Aug. 26, 2022). 


ARTICLE IV. RELEVANCE 


Rule 401. Definition of “relevant evidence.” 


NOTES TO DECISIONS 


ANALYSIS 


r Photographs. 

11. Evidence Properly Included. 
12. Evidence Properly Excluded. 
14. Evidence Improperly Included. 


1. Photographs. 

Court properly admitted a photograph of the 
victim at the crime scene because the photo- 
graph was relevant to establish the victim’s 
cause of death, and to corroborate the testi- 
mony that the victim retreated after being shot 
by defendant as shown by the trail of blood from 
defendant’s car to the ditch. State v. Ford, — 
5.W.3d —, 2022 Tenn. Crim. App. LEXIS 235 
(Tenn. Crim. App. May 19, 2022). , 

Trial court did not abuse its discretion in 
admitting the photographs of the victim be- 
cause both photographs were relevant and 
aided in the jury’s understanding of the case, 
they were not particularly gruesome, gory, or 
shocking, and they assisted a witness in ex- 
plaining the cause and manner of the victim’s 
death to the jury. State v. Coons, — 8.W.3d —, 


2022 Tenn. Crim. App. LEXIS 250 (Tenn. Crim. 
App. June 38, 2022). 


11. Evidence Properly Included. 

Trial court properly denied defendant's re- 
quest to exclude the contents of a garbage bag, 
which contained the remnants of a metham- 
phetamine lab and 47.21 grams of metham- 
phetamine because the evidence was relevant 
to the charges against defendant, and the pro- 
bative value of the evidence was not substan- 
tially outweighed by the danger of unfair preju- 
dice. State v. Rogers, — S.W.38d'—, 2022 Tenn. 
Crim. App. LEXIS 327 (Tenn. Crim. App. July 
14, 2022). 

During defendant’s trial for rape, kidnap- 
ping, and murder, the court did not err by 
allowing his former girlfriend to testify about 
threatening statements defendant made during 
a domestic assault because the evidence was 
relevant to establish the identity of the perpe- 
trator. State v. Adams, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 407 (Tenn. Crim. App. Sept. 
92022); | 

Trial court did not err in defendant’s trial for 
drug related offenses by allowing the State of 


Rule 402 


Tennessee’s rebuttal witness to testify about 
defendant’s selling and exchanging drugs with 
the rebuttal witness because the testimony of 
the witness was relevant as the testimony 
directly contradicted defendant’s claims that 
defendant had never sold drugs and the proba- 
tive value of the evidence was not substantially 
outweighed by the danger of unfair prejudice. 
State v. Stinson, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 427 (Tenn. Crim. App. Sept. 27, 
2022). 


12. Evidence Properly Excluded. 

According to the trial court’s description, the 
video depicted the victim dozing off and rub- 
bing her head while seated next to a cigarette of 
some sort, and the court could not see how this 
would be relevant to any issue at trial; even if it 
were error to exclude the video, any error was 
harmless because defendant presented other 
evidence to rebut the victim’s testimony regard- 
ing her disdain for defendant’s marijuana grow 
room. State v. Dunn, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 307 (Tenn. Crim. App. July 
5, 2022). 

There was no error in excluding evidence of a 
$100,000 settlement check which the victim 
received from defendant’s insurance company 
because the evidence had no tendency to make 


Rule 402. 
dence inadmissible. 
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the existence of any fact of consequence to the 
determination of the action more probable or 
less probable and that the trial court properly 
excluded it. Defendant did not articulate how 
evidence regarding the monetary value of 
settlement made it more or less likely that he 
engaged in felony evading arrest, that he com- 
mitted reckless aggravated assault, that he 
was speeding, or that he was driving without a 
license permitting him to drive a motorcycle. 
State v. Myers, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 348 (Tenn. Crim. App. July 22, 
2022). 


14. Evidence Improperly Included. 

Trial court erred in defendant’s trial for theft 
of property by admitting evidence about the 
uncharged theft of an air conditioning unit 
which was purportedly committed by defendant 
as that offense was unrelated to the charged 
offense of theft of a trailer in that the only 
connection was that the items were found on 
the property of an individual. Furthermore, the 
admission of the evidence created the danger of 
unfair prejudice, confused the issues, had the 
potential to mislead the jury, and wasted the 
court’s time. State v. Dawson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 224 (Tenn. Crim. 
App. May 18, 2022). 


Relevant evidence generally admissible; irrelevant evi- 


NOTES TO DECISIONS 


ANALYSIS 


6 Evidence Properly Included. 
(x Evidence Properly Excluded. 
8. Illustrative Cases. 
6 


Evidence Properly Included. 

Defendant’s letter to his wife was relevant 
because his explanations as to how his sperm 
got into the three-year-old victim’s underwear 
provided the jury with valuable information to 
determine his credibility. Further, because de- 
fendant chose to testify on his own behalf, he 
could be cross-examined on any matter rel- 
evant to any issue in the case, including cred- 
ibility. State v. Smith, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 227 (Tenn. Crim. App. May 
18, 2022). 

During defendant’s trial for rape, kidnap- 
ping, and murder, the court did not err by 
allowing his former girlfriend to testify about 
threatening statements defendant made during 
a domestic assault because the evidence was 
relevant to establish the identity of the perpe- 
trator. State v. Adams, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 407 (Tenn. Crim. App. Sept. 
9, 2022). 

Trial court did not err in defendant’s trial for 
drug related offenses by allowing the State of 


Tennessee’s rebuttal witness to testify about 
defendant’s selling and exchanging drugs with 
the rebuttal witness because the testimony of 
the witness was relevant as the testimony 
directly contradicted defendant’s claims that 
defendant had never sold drugs and the proba- 
tive value of the evidence was not substantially 
outweighed by the danger of unfair prejudice, 
State v. Stinson, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 427 (Tenn. Crim. App. Sept. 27, 
2022). 


7. Evidence Properly Excluded. 

There was no error in excluding evidence of a 
$100,000 settlement check which the victim 
received from defendant’s insurance company 
because the evidence had no tendency to make 
the existence of any fact of consequence to the 
determination of the action more probable or 
less probable and that the trial court properly 
excluded it. Defendant did not articulate how 
evidence regarding the monetary value of 
settlement made it more or less likely that he 
engaged in felony evading arrest, that he com- 
mitted reckless aggravated assault, that he 
was speeding, or that he was driving without a 
license permitting him to drive a motorcycle. 
State v. Myers, — S.W.3d —, 2022 Tenn. Crim. 
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App. LEXIS 348 (Tenn. Crim. App. July 22, 
2022). ) 


8. Illustrative Cases. 

Trial court erred in defendant’s trial for theft 
of property by admitting evidence about the 
uncharged theft of an air conditioning unit 
which was purportedly committed by defendant 
as that offense was unrelated to the charged 


Rule 403 


offense of theft of a trailer in that the only 
connection was that the items were found on 
the property of an individual. Furthermore, the 
admission of the evidence created the danger of 
unfair prejudice, confused the issues, had the 
potential to mislead the jury, and wasted the 
court’s time. State v. Dawson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 224 (Tenn. Crim. 
App. May 18, 2022). 


Rule 403. Exclusion of relevant evidence on grounds of prejudice, 


confusion, or waste of time. 


NOTES TO DECISIONS 


ANALYSIS 


om Admissible Evidence. 
4. Prejudice. 
10.. Photographs. 


2. Admissible Evidence. 

There was no error in admitting the audio 
and video from the victim’s forensic interview 
because the evidence was highly probative and 
the delay did not unfairly prejudice defendant. 
During the interview, the victim stated that 
defendant took of his pants and her pants and 
underwear and, when the interviewer asked 
her what defendant did, she imitated a thrust- 
ing motion. State v. Smith, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 227 (Tenn. Crim, App. 
May 18, 2022). 

Defendant’s. letter to his wife was relevant 
because his explanations as to how his sperm 
got into the three-year-old victim’s underwear 
provided the jury with valuable information to 
determine his credibility. Further, because de- 
fendant chose to testify on his own behalf, he 
could be cross-examined on any matter rel- 
evant to any issue in the case, including cred- 
ibility. State v. Smith, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 227 (Tenn. Crim. App. May 
18, 2022). 

Trial court did not abuse its discretion in 
admitting the photographs of the victim be- 
cause both photographs were relevant and 
aided in the jury’s understanding of the case, 
they were not particularly gruesome, gory, or 
shocking, and they assisted a witness in ex- 
plaining the cause and manner of the victim’s 
death to the jury. State v. Coons, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 250 (Tenn. Crim. 
App. June 3, 2022). 

Trial court properly denied defendant’s re- 
quest to exclude the contents of a garbage bag, 
which contained the remnants of a metham- 
phetamine lab and 47.21 grams of metham- 
phetamine, because the evidence was relevant 
to the charges against defendant, and the pro- 
bative value of the evidence was not substan- 
tially outweighed by the danger of unfair preju- 
dice. State v. Rogers, — S.W.3d —, 2022 Tenn. 


Crim. App. LEXIS 327 (Tenn. Crim. App. July 
14, 2022). 

Trial court did not err in defendant’s trial for 
drug related offenses by allowing the State of 
Tennessee’s rebuttal witness to testify about 
defendant’s selling and exchanging drugs with 
the rebuttal witness because the testimony of 
the witness was relevant as the testimony 
directly contradicted defendant’s claims that 
defendant had never sold drugs and the proba- 
tive value of the evidence was not substantially 
outweighed by the danger of unfair prejudice. 
State v. Stinson, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 427 (Tenn. Crim. App. Sept. 27, 
2022). 

Trial court did not commit plain error in 
defendant’s trial for drug related offenses by 
allowing the State of Tennessee to cross-exam- 
ine defendant regarding defendant’s prior 
criminal charge for possession of heroin with 
intent to sell or deliver, as defendant placed 
defendant’s credibility at issue when defendant 
testified that defendant had never been 
charged with selling or delivering drugs, nor 
had defendant ever sold or delivered’ drugs. 
State v. Stinson, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 427 (Tenn. Crim. App. Sept. 27, 
2022). 


4, Prejudice. 

Trial court erred in defendant’s trial for theft 
of property by admitting evidence about the 
uncharged theft of an air conditioning unit 
which was purportedly committed by defendant 
as that offense was unrelated, to the charged 
offense of theft of a trailer in that the only 
connection was that the items were found on 
the property of an individual. Furthermore, the 
admission of the evidence created the danger of 
unfair prejudice, confused the issues, had the 
potential to mislead the jury, and wasted the 
court’s time. State v. Dawson; — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 224 (Tenn. Crim. 
App. May 18, 2022). 

During defendant’s trial for kidnapping, 
rape, and murder, the court did not err in 
excluding impeachment evidence of a codefen- 
dant’s membership in the Aryan Nation gang 


Rule 404 


because evidence of the codefendant’s Aryan 
Nation membership had minimal, if any, pro- 
bative value of the codefendant’s credibility; 
the evidence was inflammatory and could have 
been confusing for the jury. State v. Adams, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. Sept. 9, 2022). 


10. Photographs. 
Court properly admitted a photograph of the 
victim at the crime scene because the photo- 


Rule 404. Character evidence 
exceptions; other crimes. 
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graph was relevant to establish the victim’s 
cause of death, and to corroborate the testi- 
mony that the victim retreated after being shot 
by defendant as shown by the trail of blood from 
defendant’s car to the ditch. State v. Ford, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 235 
(Tenn. Crim. App. May 19, 2022). 


not admissible to prove conduct; 


NOTES TO DECISIONS 


ANALYSIS 


2: Prior Crimes. 

9; Violent Acts of Victim. 

14. Evidence Properly Included. 
16. Evidence Improperly Included. 


2. Prior Crimes. 

Trial court complied with the procedural re- 
quirements of Tenn. R. Evid. 404(b), as the trial 
court held a hearing outside the presence of the 
jury, found that the state proved the prior bad 
act by clear evidence, determined that the prior 
bad act was relevant to motive, and concluded 
that the probative value of the evidence out- 
weighed any prejudice to defendant; thus, the 
appellate court reviewed the trial court’s deci- 
sion for an abuse of discretion. State v. Dunn, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 307 
(Tenn. Crim. App. July 5, 2022), 


9. Violent Acts of Victim. 

Court did not err in excluding propensity 
evidence because the trial court found that 
there was no evidence that defendant was act- 
ing in self-defense against the victim or that 
she was the first aggressor because all the 
evidence established that she left the hotel 
room hours before defendant initiated contact 
with the homicide victim and because she only 
entered the room for seventeen seconds, during 
which time the testimony of all witnesses, in- 
cluding defendant, agreed that all the occu- 
pants of the room were being held at gunpoint 
by defendant. State v. Jackson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 251 (Tenn. Crim. 
App. June 3, 2022). 


14. Evidence Properly Included. 

There was no error in allowing the state to 
present proof of a prior robbery committed by 
the first defendant because the trial court com- 
plied with the procedures of Tenn. R. Evid. 
404(b) and because the evidence was relevant 
to prove that defendant’s identity, motive, and 
intent to kill the victim. State v. Roby, — S.W.3d 


—, 2022 Tenn. Crim. App. LEXIS 237 (Tenn. 
Crim. App. May 23, 2022). 

Petition for postconviction relief was properly 
denied because petitioner failed to establish 
that he received ineffective assistance of coun- 
sel. There was no deficiency in trial counsel’s 
handling of the testimony of the drug agent 
regarding his familiarity with petitioner be- 
cause the state was limited to asking him if he 
was familiar with petitioner and was not per- 
mitted to question him as to how he was famil- 
iar with petitioner. Mitchell v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 298 (Tenn. 
Crim. App. June 29, 2022). 

Trial court did not abuse its discretion when 
it admitted evidence of defendant’s marijuana 
grow room because it was highly relevant to 
defendant’s motive and rebutting his claim of 
self-defense; the state’s theory was that defen- 
dant shot the victim because he was afraid she 
would leave the home and disclose his illegal 
activities to law enforcement. State v. Dunn, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 307 
(Tenn. Crim. App. July 5, 2022). 

There was no plain error in the admission of 
other acts evidence in defendant’s trial for 
sexually assaulting defendant’s stepchild be- 
cause evidence of defendant’s acts of grooming 
the victim in preparation for the charged of- 
fense was admissible and testimony by defen- 
dant’s former spouse about defendant’s prob- 
lems with pain pills and anger management 
issues was elicited to rebut an insinuation 
about the encouragement by defendant’s for- 
mer spouse of false allegations against defen- 
dant. State v. Clayborn, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 337 (Tenn. Crim. App. 
July 19, 2022). 

During defendant’s trial for kidnapping, 
rape, and murder, the court did not err under 
Tenn. R. Evid. 404(b) by allowing a codefendant 
to testify that defendant had asked him to kill 
another codefendant because the evidence 
showed defendant’s motive, intent, and plan to 
avoid being implicated in the offenses. State v. 
Adams, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 407 (Tenn. Crim. App. Sept. 9, 2022). 
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Trial court: did not err by admitting the 
evidence of the victim’s injuries from defen- 
dant’s previous altercation with her because 
defense counsel elicited the testimony creating 
a “gap” in the proof. Although the trial court did 
not explicitly state that it found the proof of 
defendant’s prior bad acts was “clear and con- 
vincing,” the record reflected that the. trial 
court was quite familiar with the prior acts rule 
and its requirements and it substantially com- 
plied with the rule. State v. Burford, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 417 (Tenn. 
Crim. App. Sept. 20, 2022). 


16. Evidence Improperly Included. 
Trial court erred in defendant’s trial for theft 
of property by admitting evidence about the 


Rule 608 


uncharged theft of an. air, conditioning unit 
which was purportedly committed by defendant 
as that offense was unrelated to the charged 
offense of theft of a trailer in that the only 
connection was that the items were found on 
the property of an individual. Furthermore, the 
admission of the evidence created the danger of 
unfair prejudice, confused the issues, had the 
potential to mislead the jury, and wasted the 
court’s time. State v. Dawson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 224 (Tenn. Crim. 
App. May 18, 2022). 


Rule 412. Sex offense cases; Relevance of victim’s sexual behavior. 


NOTES TO DECISIONS 


1. Exclusion Proper. 

During defendant’s trial for statutory rape by 
an authority figure, the court did not err in 
limiting her attempts to cross-examine the vic- 
tim on his alleged interest in older women 
because the defense’s Tenn. R. Evid. 412 motion 


ARTICLE VI 


was untimely and sought to admit specific 
instances of the victim’s conduct that did not 
fall within exceptions stated in Rule 412(c). 
State v. Tice, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 333 (Tenn. Crim. App. July 18, 
2022). 


. WITNESSES 


Rule 608. Evidence of character and conduct of witness. 


NOTES TO DECISIONS 


ANALYSIS 


3 Specific Instances of Conduct. 
5. —Probative Value. 

6. Admissibility. 

3. Specific Instances of Conduct. 
5 


—Probative Value. 

Trial court did not commit plain error in 
defendant’s trial for drug related offenses by 
allowing the State of Tennessee to cross- 
examine defendant regarding defendant’s prior 
criminal charge for possession of heroin with 
intent to sell or deliver, as defendant placed 
defendant’s credibility at issue when defendant 
testified that defendant had never been 
charged with selling or delivering drugs, nor 
had defendant ever sold or delivered drugs. 


State v. Stinson, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 427 (Tenn. Crim. App. Sept. 27, 
2022). 


6. Admissibility. 

Victim’s prior criminal conduct involved 
theft, which typically was admissible, but trial 
court did not err in excluding cross-examina- 
tion on these pending charges after the victim 
asserted her Fifth Amendment privilege; vic- 
tim’s right not to incriminate herself was para- 
mount to defendant’s right to present evidence 
of the crime, plus even if defendant had been 
permitted to question the victim in this regard, 
her assertion of her privilege in the jury’s 
presence would not have changed the outcome 
of the trial, given the evidence. State v. Dunn, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 307 
(Tenn. Crim. App. July 5, 2022). 


Rule 609 
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Rule 609. Impeachment by evidence of conviction of crime. 


NOTES TO DECISIONS 


6. Admissibility of Prior Convictions. 

In a murder case, the trial court did not err in 
allowing the state to impeach defendant’s cred- 
ibility with evidence of his prior robbery convic- 
tions because they were probative. State v. 
Newson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 276 (Tenn. Crim. App. June 23, 2022). 

Trial court did not abuse its discretion in 
determining that the probative value of defen- 


dant’s prior aggravated assault conviction rela- 
tive to credibility outweighed any danger of 
unfair prejudice to him because, although ag- 
gravated assault and aggravated rape were 
both violent offenses, a nonsexual assault was 
different in nature than a rape. State v. 
Burgins, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. June 28, 2022). 


Rule 611. Mode and order of interrogation and presentation. 


NOTES TO DECISIONS 


ANALYSIS 


Discretion of Trial Judge. 
Leading Questions. 
Scope of Cross-Examination. 


bo ob 


Discretion of Trial Judge. 

Trial court did not improperly allow a facility 
dog to be used during the testimony of minor 
witnesses at defendant’s trial because, al- 
though the trial court did not conduct a hearing 
and make explicit findings concerning the facil- 
ity dog’s qualifications and the necessity of the 
dog’s use to comfort the witnesses during the 
trial, a hearing and such findings were not 
mandated. The trial court also gave the jury an 
appropriate limiting instruction to ensure that 
the use of the dog did not affect the jury’s 
deliberations. State v. Clayborn, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 337 (Tenn. Crim. 
App. July 19, 2022). 


3. Leading Questions. 
Petitioner failed to provide any proof that the 
state asked the witness any leading questions, 


much less that trial counsel’s failure to object to 
these allegedly leading questions was ineffec- 
tive. Accordingly, petitioner did. not demon- 
strate that. trial counsel’s failure to object and 
request a mistrial in response to the state’s 
questioning of the witness was deficient. Col- 
bert v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 265 (Tenn. Crim. App: June 13, 
2022). 


6. Scope of Cross-Examination. 

Defendant’s letter to his wife was relevant 
because his explanations as to how his sperm 
got into the three-year-old victim’s underwear 
provided the jury with valuable information to 
determine his credibility. Further, because de- 
fendant chose to testify on his own behalf, he 
could be cross-examined on any matter rel- 
evant to any issue in the case, including cred- 
ibility. State v. Smith, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 227 (Tenn. Crim. App. May 
18, 2022). 


Rule 613. Prior statements of witnesses. 


NOTES TO DECISIONS 


6. Harmless Error. 

Although the trial court erred by allowing the 
state to play portions of a witness’s audio- 
recorded interview for the jury as a prior incon- 
sistent statement, the error was harmless be- 
cause the remaining evidence against the first 


defendant was overwhelming. Further, the in- 
terview that the state played for the jury was 
very brief, totaling just 41 seconds. State v. 
Roby, — S.W.38d —, 2022 Tenn. Crim. App. 
LEXIS 237 (Tenn. Crim. App. May 23, 2022). 


a 
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Rule 701 


Rule 615. Exclusion of witnesses. 


NOTES TO DECISIONS 


ANALYSIS 


4, Crime Victim. 
9, Illustrative Cases. 


4, Crime Victim. 

Trial court did not err by allowing both vic- 
tims to be present in the courtroom before their 
respective testimonies because, other than a 
general, unsupported claim that the state 
gained “an unfair trial advantage,” defendant 
did not identify any alleged instances in which 
the victims improperly changed their trial tes- 
timony. Further, defense counsel thoroughly 
cross-examined the victims using their prelimi- 
nary hearing testimony and police statements, 


and the jury had ample information with which 
to make its credibility determinations. State v. 
Burgins, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. June 28, 2022). 


9. Illustrative Cases. 

Because defendant failed to make an offer of 
proof regarding the purpose of a witness’s pres- 
ence in the courtroom, it was impossible for the 
court to determine whether the trial court erred 
by ordering that he could not remain in the 
courtroom as an essential witness; further- 
more, prejudice was not shown because the 
witness’s presence would not have aided the 
defense. State v. Mustafa, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 278 (Tenn. Crim. App. 
June 23, 2022). 


Rule 616. Impeachment by bias or prejudice. 


NOTES TO DECISIONS 


3. Harmless Error. ; 

Trial court properly determined that defen- 
dant could have asked a witness about whether 
he was ever prosecuted for selling marijuana in 
this case, but defendant failed to do so and thus 
the issue was waived; furthermore, if there was 


error, it was harmless because the witness was 
at the scene to sell marijuana and the jury had 
reason to question his credibility. State v. Mus- 
tafa, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 278 (Tenn. Crim. App. June 23, 2022). 


ARTICLE VII. OPINIONS AND EXPERT TESTIMONY 


Rule 701. Opinion testimony by lay witnesses. 


NOTES TO DECISIONS 


ANALYSIS 


3. “Owner.” 
6. Particular Examples. 


3. “Owner.” 

Evidence was sufficient to establish that the 
value of the trailer that was taken exceeded 
$1,000 because the owner of the trailer testified 
that the owner purchased the trailer for $1,700 
and that the owner would have asked a price of 
$1,500 had the owner put the item up for sale. 
Furthermore, the owner maintained that the 
owner could not have replaced the trailer for 
less than that amount. State v. Dawson, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 224 
(Tenn. Crim. App. May 18, 2022). 


6. Particular Examples. 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property over 
$2,500 but less than $10,000, because someone 
removed a 15-year-old HVAC unit from the 
owner’s house, witnesses testified to seeing 
defendant with an HVAC unit on defendant’s 
trailer, the unit was found in a field that 
belonged to a relative of defendant, and the 
owner testified that the unit was the owner’s 
unit and that the owner paid $5,000 to replace 
the unit as it was impossible to reattach the 
unit due to the damage caused when the unit 
was removed. State v. Dawson, — S.W.3d —, 
2022 Tenn. Crim, App. LEXIS 394 (Tenn. Crim. 
App. Aug. 26, 2022). 


Rule 702 


Rule 702. Testimony by experts. 
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NOTES TO DECISIONS 


ANALYSIS 


16. Expert Qualified. 
17. Evidence Properly Excluded. 


16. Expert Qualified. 

Trial court did not err by permitting an officer 
to testify as an expert witness because defen- 
dant declined the opportunity to voir dire the 
officer about his qualifications. Thus, defendant 
could not now be heard to complain that the 
evidence presented about the officer’s experi- 
ence and training was insufficient to warrant 
his being declared an expert. State v. Ward, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 262 
(Tenn. Crim. App. June 10, 2022). 

Because the trial court certified the doctor as 
an expert in the field of child abuse pediatric 
medicine—without objection by the defendant 
—the state’s emphasizing the doctor’s creden- 
tials and expertise was not improper bolstering 
of the witness. Based on her certification as an 
expert in child abuse pediatric medicine, the 
doctor was qualified to offer her opinion on the 
severity of the victim’s bruises, and her opinion 
that the victim’s bruises were severe did not 


invade the purview of the jury. State v. Strange, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 287 
(Tenn. Crim. App. June 27, 2022). 

There was no abuse of discretion in allowing 
the witness to testify as an expert witness 
because he had both training and experience in 
engineering and he was knowledgeable on the 
relevant topics. An engineering degree was not 
essential. Tms Contr. v. Smithgroup Jjr, — 
S.W.3d —, 2022 Tenn. App. LEXIS 353 (Tenn. 
Ct. App. Sept. 9, 2022). 


17. Evidence Properly Excluded. 

Trial court properly excluded the testimony 
concerning an expert’s measurements between 
the shell casings and bloodstains based on 
photographs of the crime scene to determine 
where the victim and defendant were located at 
the time of the shooting; the expert admitted 
that he did not have any scientific or reliable 
system in which to make such measurements, 
and thus the trial court did not err in finding 
that his testimony was not reliable enough to 
substantially assist the jury. State v. Mustafa, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 278 
(Tenn. Crim. App. June 23, 2022). 


Rule 703. Bases of opinion testimony Ke experts. 


NOTES TO DECISIONS 


ANALYSIS 


9. Admissibility. 
11. Defendant’s Mental SAN 
18. Expert Qualified. 


9. Admissibility. 

During defendant’s trial for solicitation of 
first-degree murder, the court did not err in 
allowing witnesses to testify as experts in gang 
identification and investigations because gang 
activity was a recognized area of expertise in 
Tennessee courts. State v. Burgins, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 243 (Tenn. 
Crim. App. May 26, 2022). 


11. Defendant’s Mental Capacity. 

Even though the trial court erred by refusing 
to allow defendant’s expert to testify about 
statements defendant made to him during the 
forensic interview, the error was harmless be- 
cause it gave a limiting instruction and the jury 
accredited the expert’s testimony regarding de- 
fendant’s ability to premeditate by acquitting 
defendant of the attempted first-degree murder 
charge. State v. Potts, — S.W.3d —, 2022 Tenn. 


Crim. App. LEXIS 297 (Tenn. Crim. App. June 
29, 2022). 


18. Expert Qualified. 

Trial court did not err by permitting an officer 
to testify as an expert witness because defen- 
dant declined the opportunity to voir dire the 
officer about his qualifications. Thus, defendant 
could not now be heard to complain that the 
evidence presented about the officer’s experi- 
ence and training was insufficient to warrant 
his being declared an expert. State v. Ward, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 262 
(Tenn. Crim. App. June 10, 2022). 

Because the trial court certified the doctor as 
an expert in the field of child abuse pediatric 
medicine—without objection by the defendant 
—the state’s emphasizing the doctor’s creden- 
tials and expertise was not improper bolstering 
of the witness. Based on her certification as an 
expert in child abuse pediatric medicine, the 
doctor was qualified to offer her opinion on the 
severity of the victim’s bruises, and her opinion 
that the victim’s bruises were severe did not 
invade the purview of the jury. State v. Strange, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 287 
(Tenn. Crim. App. June 27, 2022). 
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Rule 802 


ARTICLE VII. HEARSAY 


Rule 801. Definitions. 


NOTES TO DECISIONS 


ANALYSIS 


Admission of Hearsay. 
Not Hearsay. 
Harmless Error. 


A IMs 


Admission of Hearsay. 


Defendant’s convictions were affirmed be-. 


cause the trial court properly limited the jury’s 


consideration of the evidence to exclude the. 


truth of the matter asserted each time the 
evidence was referenced and the trial court did 
not merely refer generally to the truth of the 
matter asserted but went further to clarify to 
the jury that it was not to consider what the 
passenger said as proving who had the bag, but 
to explain why the officers did what they did 
next. State v. Young, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 324 (Tenn. Crim. App. guy 
14, 2022). 


6. Not Hearsay. 

Testimony was properly admitted for a non- 
hearsay purpose because the state offered the 
statement to show that, regardless of whether 
the homicide victim and defendant had any 
actual arrangement about clothing, another 
person was induced, after hearing the state- 
ment, to accompany the homicide victim to the 
motel; the trial court explicitly stated that it 
would only consider the evidence for this lim- 
ited purpose. State v. Jackson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 251 (Tenn. Crim. 
App. June 3, 2022). 

Evidence from Google Maps showing a mo- 
torist’s speed was not hearsay because Google 


Rule 802. Hearsay rule. 


Maps was not a person so that Google Maps 
was not a declarant. Furthermore, any reading 
from Google Maps showing speed was not a 
statement because Google Maps functioned as 
a tool, and, when a tool was employed to mea- 
sure something—such as distance, weight, vol- 
ume, or speed—the tool did not make a state- 
ment. City of Lavergne v. Gure, — S.W.3d —, 
2022 Tenn. App. LEXIS 343 (Tenn. Ct. App. 
Aug. 29, 2022). 

During defendant’s trial for kidnapping, 
rape, and murder, the court did not err in 
allowing an officer to testify about how he 
began investigating defendant because the evi- 
dence was not inadmissible hearsay; the officer 
testified regarding his investigation of the vic- 
tim’s disappearance, and the intended purpose 
of his testimony was not to establish that 
defendant was a drug user or sexual offender. 
State v. Adams, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 407 (Tenn. Crim.’ App. Sept. 9, 
2022). 


7. Harmless Error. 

Victim’s text messages to her mother were 
out-of-court statements offered to prove that 
defendant was at the victim’s trailer during the 
time of her murder, and as such, they were 
hearsay and should have been excluded; how- 
ever, the error was harmless because defen- 
dant’s DNA was located on the victim, and was 
also found on the inside of the master bathroom 
window frame, where detectives discovered pry 
marks. State v. Coons, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 250 (Tenn. Crim. App. June 
3, 2022) 


NOTES TO DECISIONS. 


2. Admissibility. 

Testimony was properly admitted for a non- 
hearsay purpose because the state offered the 
statement to show that, regardless of whether 
the homicide victim and defendant had any 
actual arrangement about clothing, another 
person was induced, after hearing the state- 


ment, to accompany the homicide victim to the 
motel; the trial court explicitly stated that it 
would. only consider the evidence for this lim- 
ited purpose. State v. Jackson, — S.W.3d. —, 
2022 Tenn. Crim. App. LEXIS 251 (Tenn: Crim. 
App. June 3, 2022). 


Rule 804 
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Rule 804. Hearsay exceptions; declarant unavailable. 


NOTES TO DECISIONS 


8. Declarant Unavailable. 

Trial court did not err in determining that 
the state was unable to procure the witness or 
that it made adequate good faith efforts to 
secure the witness in order to satisfy defen- 
dant’s right to confrontation because officers 


Rule 805. 


visited an address associated with the witness 
early in the morning in hopes of catching her 
asleep, but they could not locate her. State v. 
Jackson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 251 (Tenn. Crim. App. June 3, 2022). 


Hearsay within hearsay. 


NOTES TO DECISIONS 


2. Newspaper Articles. 

Where plaintiff sued alleging defamation and 
false light arising from defendant’s online re- 
view of a housing development that he pro- 
moted, admission of two newspaper articles 


was erroneous because they constituted inad- 
missible hearsay. Charles v. McQueen, — 
S.W.3d —, 2022 Tenn. App. LEXIS 378 (Tenn. 
Ct. App. Sept. 28, 2022). 


ARTICLE IX. AUTHENTICATION 


Rule 901. Requirement of authentication or identification. 


NOTES TO DECISIONS 


ANALYSIS 


4. Chain of Custody. 
Ti Evidence Not Authenticated. 


4. Chain of Custody. 

Evidence was sufficient to establish an un- 
broken chain of custody, and the trial court did 
not abuse its discretion in admitting the results 
of defendant’s blood analysis because the 
deputy sealed the blood collection kit and deliv- 
ered it to a secure evidence locker, which he 
explained could only be accessed by officers 
whose job it was to deliver blood kits to the 
Tennessee Bureau of Investigation for analysis. 
State v. Daniels, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 300 (Tenn. Crim. App. June 29, 
2022). 

While the person who bagged the handgun 
did not testify, the chain of custody was suffi- 
ciently established for admission of the evi- 
dence, as the deputy saw the gun and defen- 
dant told him that he used it to shoot the 
victim, the deputy and others cleared the weap- 
ons in the house, and later an agent took the 
gun, already in an evidence bag, to another 
agent, who determined it was used to shoot the 
victim. Moreover, the admission of the weapon 


had nothing to do with defendant’s claim of 
self-defense. State v. Dunn, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 307 (Tenn. Crim. App. 
July 5, 2022). 


7. Evidence Not Authenticated. 

Where plaintiff sued alleging defamation and 
false light arising from defendant’s online re- 
view of a housing development that he pro- 
moted, admission of a housing development’s 
bylaws and annual corporate report were not 
properly authenticated as there was no testi- 
mony regarding the documents’ authenticity 
and they were not self-authenticating. Charles 
v. McQueen, — S.W.3d —, 2022 Tenn. App. 
LEXIS 378 (Tenn. Ct. App. Sept. 28, 2022). 

Where plaintiff sued alleging defamation and 
false light arising from defendant’s online re- 
view of a housing development. that he pro- 
moted, admission of minutes from various com- 
mission meetings and homeowners’ association 
meetings was erroneous as the documents were 
not properly authenticated as there was no 
testimony regarding the documents’ authentic- 
ity. Charles v. McQueen, — S.W.3d —, 2022 
Tenn. App. LEXIS 378 (Tenn. Ct. App. Sept. 28, 
2022). 


RULES OF CIVIL PROCEDURE 


RULE 4 
PROCESS 
4.03. Summons; Return. 
NOTES TO DECISIONS 


7. Compliance. 

Service by certified mail was not perfected 
because plaintiff failed to prove that the staff 
members who received and signed for the sum- 
mons that he tried to serve via certified mail 
were agents authorized by appointment or law 
to receive service of process on behalf of the 
individual defendants. Instead, the uncontro- 


verted affidavit evidence submitted by defen- 
dants established that, in each instance, the 
person served was an office staff member who 
did not have authority to accept service of 
process. Simmons v. Strickland, — S.W.3d —, 
2022 Tenn. App. LEXIS 231 (Tenn. Ct. App. 
June 13, 2022). 


4.04. Service Upon Defendants within the State. 


NOTES TO DECISIONS 


4. Service Insufficient. 

Service by certified mail was not perfected 
because plaintiff failed to prove that the staff 
members who received and signed for the sum- 
mons that he tried to serve via certified mail 
were agents authorized by appointment or law 
to receive service of process on behalf of the 
individual defendants. Instead, the uncontro- 
verted affidavit evidence submitted by defen- 
dants established that, in each instance, the 
person served was an office staff member who 
did not have authority to accept service of 
process. Simmons v. Strickland, — S.W.3d —, 
2022 Tenn. App. LEXIS 231 (Tenn. Ct. App. 
June 13, 2022). 

To the extent that plaintiff attempted to 
serve defendant city with process, he failed to 
do so because the record did not contain proof 
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that a copy of the summons and of the com- 
plaint were served upon the chief executive 
officer or the city attorney for the city under 
Tenn. R. Civ. P. 4.04(8). Simmons v. Strickland, 
— $.W.3d —, 2022 Tenn. App. LEXIS 231 
(Tenn. Ct. App. June 13, 2022). 

In light of the discrepancies in the materials 
submitted by the husband, the appellate court 
found that the case should be remanded to the 
trial court for a hearing on the wife’s motion to 
ensure that service was proper and jurisdiction 
was appropriate in the divorce matter; the fact 
that the wife may have known about a pending 
suit for divorce was no substitute for service in 
compliance with Tenn. R. Civ. P. 4.04. Maddox v. 
Maddox, — 8.W.3d —, 2022 Tenn. App. LEXIS 
289 (Tenn. Ct. App. July 28, 2022). 


Rule 6 
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RULE 6 
TIME 


6.02. Enlargement. 


Workers’ Compensation Appeals Board 
Decisions. In an interlocutory appeal, the em- 
ployer asserts the trial court erred in granting 
the employee’s motion to exclude the employ- 
er’s vocational expert in this cause. The em- 
ployer argues that restrictions caused by the 
COVID-19 pandemic and executive orders is- 
sued by the Governor of Tennessee rendered it 
unable to meet deadlines set by the trial court 
with respect to expert disclosures. As a result, 
according to the employer’s argument, the trial 
court should have acknowledged its “excusable 
neglect” and permitted it to present vocational 
expert proof at trial. In its order granting the 


employee’s motion to exclude, the trial court 
considered precedent discussing a trial court’s 
discretion to control the pace of litigation, and 
it noted that this case involved an alleged work 
injury that occurred almost five years prior to 
the hearing. The appellate court could not con- 
clude the trial court reached an illogical conclu- 
sion in its assessment of the four-part test for 
the assessment of “excusable neglect” or other 
relevant considerations, or that it based its 
decision on a clearly erroneous assessment of 
the evidence. Carter v. Ricoh America Corp., 
2020 TN Wrk Comp App Bd LEXIS 64. 


RULE 8 
GENERAL RULES OF PLEADING 


8.05. Pleading to Be Concise and Direct — Statutes, Ordinances 


and Regulations — Consistency. 


NOTES TO DECISIONS 


1. Requirements Not Satisfied. 

Although the issues were waived, the former 
client generally cited to the Tennessee Con- 
sumer Protection Act (TCPA), T.C.A. § 47-18- 
101 et seq., in his counterclaim but failed to 
“sufficiently plead” how the attorney’s prior 
actions constituted a breach under the TCPA. 
Regardless of his pro se status, the client was 
not excused from complying with the Rule in 


pleading his claims regarding the TCPA, which 
he not only failed to do, but there was no 
indication that he ever attempted to properly 
amend his counterclaim so as to correct any 
pleading deficiencies concerning the claims. 
Cheatham v. Lampkin, — S.W.3d —, 2022 
Tenn. App. LEXIS 263 (Tenn. Ct. App. July 7, 
2022). 


RULE 9 
PLEADING SPECIAL MATTERS 
9.02. Fraud, Mistake, Condition of the Mind. 


NOTES TO DECISIONS 


3. Insufficient Claim. 

Wife’s claim per T.C.A. § 47-18-104(b)(12) 
against an auto dealership managed by her 
estranged husband was properly dismissed 
where she failed to allege any misrepresenta- 
tions concerning a purported agreement that 


she could continue to drive a dealership vehicle 
that were attributable to the dealership. Meade 
v. Paducah Nissan, LLC, — S.W.3d —, 2022 
Tenn. App. LEXIS 225 (Tenn. Ct. App. June 9, 
2022). 
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9.07. Special Damage. 


Rule 12 


NOTES TO DECISIONS 


2. Particularity of Pleading. 

Trial court did not abuse its discretion by not 
awarding attorney’s fees to the property owner 
under the contract because it did not assert a 
contractual right to an award until its motion 


to alter or amend after trial and after entry of 
the trial court’s memorandum opinion and or- 
der. Blackthorn House, LLC v. First Volunteer 
Bank, —S.W.3d —, 2022 Tenn. App. LEXIS 267 
(Tenn. Ct. App. July 12, 2022). 


RULE 11 


SIGNING OF PLEADINGS, MOTIONS, AND OTHER PAPERS; REPRE- 
SENTATIONS TO COURT; SANCTIONS 


11.03. Sanctions. 


NOTES TO DECISIONS 


4, Sanctions Appropriate. 

Tenn. R. Civ. P. 11.03(1)(a) clearly states that 
a party may, when warranted, be entitled to 
attorneys fees for ‘successfully defending 
against a motion for sanctions without any 
indication that the party opposing the motion 
must also file its own motion for sanctions 
against the original movant. Steinberg v. Stein- 
berg, — S.W.3d —, 2022 Tenn. App. LEXIS 351 
(Tenn. Ct. App. Sept. 6, 2022). 


Trial court did not err in awarding beneficia- 
ries their fees incurred in defending against a 
personal representative’s counter motion for 
sanctions because under Tenn. R. Civ. P. 
11.03(1)(a), the trial court had discretion to 
award the beneficiaries their attorney’s fees for. 
successfully defending against the motion. 
Steinberg v. Steinberg, — S.W.3d —, 2022 Tenn. 
App. LEXIS 351 (Tenn. Ct. App. Sept. 6, 2022). 


RULE 12 


DEFENSES AND OBJECTIONS: WHEN AND HOW PRESENTED: BY 
PLEADING OR MOTION: MOTION FOR JUDGMENT ON PLEADINGS 


NOTES TO DECISIONS 


12.02. How Presented. 
ANALYSIS 
pds Dismissal Improper. 
3. Waiver of Defense. 


2. Dismissal Improper. 

Denial of a motorist’s motion to dismiss a 
city’s amended complaint alleging that the mo- 
torist had violated the city’s ordinance prohib- 
iting speeding was appropriate because the 
complaint alleged that an officer observed the 
motorist travelling at a high rate of speed on a 
road, provided the text of the relevant munici- 
pal code section, and apprised the motorist that 
the motorist was facing a fine. The motorist had 
sufficient information to prepare a defense as 


the motorist had notice of the city’s claim of the 
particular instance of speeding. City of La- 
vergne v. Gure, — S.W.3d —, 2022 Tenn. App. 
LEXIS 3438 (Tenn. Ct. App. Aug. 29, 2022). 


3. Waiver of Defense. 

Because the university medical center could 
have presented its defense of a lack of pre-suit 
notice as late as at the trial on the merits, it did 
not waive its defense of failure to state a claim 
upon which relief could be granted by failing to 
include it in its answer. Further, it did not 
waive its defense by filing a motion for sum- 
mary judgment instead of a motion to dismiss. 
Breithaupt v. Vanderbilt Univ. Med. Ctr., — 
S.W.3d —, 2022 Tenn. App. LEXIS 201 (Tenn. 
Ct. App. May 24, 2022). 


Rule 13 


12.08. Waiver of Defenses. 
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NOTES TO DECISIONS 


3. Waiver of Defenses. 

Because the university medical center could 
have presented its defense of a lack of pre-suit 
notice as late as at the trial on the merits, it did 
not waive its defense of failure to state a claim 
upon which relief could be granted by failing to 


include it in its answer. Further, it did not 
waive its defense by filing a motion for sum- 
mary judgment instead of a motion to dismiss. 
Breithaupt v. Vanderbilt Univ. Med. Ctr., — 
S.W.3d —, 2022 Tenn. App. LEXIS 201 (Tenn. 
Ct. App. May 24, 2022). 


RULE 13 
COUNTERCLAIM AND CROSS-CLAIM 


13.01. 


Compulsory Counterclaims. 


NOTES TO DECISIONS 


1. Compulsory Counterclaim. 

Dismissal of plaintiffs’ lawsuit stemming 
from a car accident was improper because the 
tort claims alleged in the second suit were not 
compulsory counterclaims and were not claims 
that would nullify the initial action or impair 


rights established in the initial action; there- 
fore, the doctrine of res judicata did not bar 
those claims. Albers v. Powers, — S.W.3d —, 
2022 Tenn. App. LEXIS 266 (Tenn. Ct. App. 
July 12, 2022). 


RULE 15 
AMENDED AND SUPPLEMENTAL PLEADINGS 


15.01. Amendments. 


NOTES TO DECISIONS 


8. Leave to Amend Properly Granted. 
Trial court did not err by permitting a bank 
to amend the bank’s answer on remand to 
include affirmative defenses because the appel- 
late court’s opinion did not deprive the trial 
court of the authority to grant the motion. 
Moreover, the trial court did not abuse its 
discretion because the motion was timely as no 


scheduling order had been entered or trial date 
set, the borrower was not prejudiced as no 
discovery had taken place, and the borrower 
also made a motion for leave to amend the 
borrower’s answer to assert additional affirma- 
tive defenses. Bank of N.Y. Mellon v. Chamber- 
lain, — S.W.3d —, 2022 Tenn. App. LEXIS 297 
(Tenn. Ct. App. Aug. 1, 2022). 


RULE 19 
JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION 


19.01. 


Persons to Be Joined if Feasible. 


NOTES TO DECISIONS 


2. Declaratory Judgment Action. 

Trial court properly determined that the con- 
servation foundation was not an indispensable 
party to the easement action because it had no 
direct interest in the ingress/egress easement 
on Parcel 1 and did not directly benefit from the 
easement. On the contrary, any benefit it re- 


ceived from the ingress/egress easement on 
Parcel 1 was merely incidental, giving it—at 
best—a remote interest in the outcome of the 
case. Town of Monterey v. Garden Inn, LLC, — 
S.W.3d —, 2022 Tenn. App. LEXIS 199 (Tenn. 
Ct. App. May 24, 2022). 


15 RULES OF CIVIL PROCEDURE 


Rule 52 


19.02. Determination by Court Whenever Joinder Not Feasible. 


NOTES TO DECISIONS 


1. Declaratory Judgment Action. 

Trial court properly determined that the con- 
servation foundation was not an indispensable 
party to the easement action because it had no 
direct interest in the ingress/egress easement 
on Parcel 1 and did not directly benefit from the 
easement. On the contrary, any benefit it re- 


ceived from the ingress/egress easement on 
Parcel 1 was merely incidental, giving it—at 
best—a remote interest in the outcome of the 
case. Town of Monterey v. Garden Inn, LLC, — 
S.W.3d —, 2022 Tenn. App. LEXIS 199 (Tenn. 
Ct. App. May 24, 2022). 


RULE 25 
SUBSTITUTION OF PARTIES 


25.01. Death. 


NOTES TO DECISIONS 


ANALYSIS 


1 Compliance. 
2.  Inapplicable. 


1. Compliance. 

Plaintiff did not file a motion to substitute 
within the ninety-day period and failed to es- 
tablish excusable neglect that would excuse 
such a failure, and the trial court properly 
dismissed the action; plaintiffs counsel knew 
within the ninety-day period that the probate 
matter would not be heard and yet still did not 
explain why he was dilatory in filing the motion 
to enlarge, and his mistaken view of the law did 
not qualify as excusable neglect. Cunningham 
v. Fresenius Med. Care, Inc., — S.W.3d —, 2022 


j 


Tenn. App. LEXIS 243 (Tenn. Ct. App. June 22, 
2022). 


2. Inapplicable. 

Medical malpractice case was properly dis- 
missed by the trial court on the basis that it 
was filed by a deceased plaintiff and therefore a 
nullity that could not be corrected via amend- 
ment. Because plaintiff's lack of legal existence 
rendered the complaint void, appellees did not 
waive their objection to the void filing by acqui- 
escing to the substitution of appellant for dece- 
dent; substitution of parties was not permitted 
under Tenn. R. Civ. P. 25.01 because the action 
was a nullity. Owen v. Grinspun, — S.W.3d —, 
2022 Tenn. App. LEXIS 198 (Tenn. Ct. App: 
May 25, 2022). 


RULE 52 
FINDINGS BY THE COURT 


52.01. Findings Required. 


NOTES TO DECISIONS 


ANALYSIS 


1. Findings Required. 
6. Findings Insufficient. 


1. Findings Required. 

Trial court’s denial of an order of protection 
based upon allegations of stalking was vacated 
and remanded for the trial court to issue suffi- 
cient findings of fact and conclusions of law to 
facilitate review. While the court’s pronounce- 
ment from the bench contained some of the 
court’s reasoning, such reasoning could not be 
considered because the oral ruling was not 
incorporated into the final order. Schanzenbach 


v. Skeen, — S.W.3d —, 2022 Tenn. App. LEXIS 
337 (Tenn. Ct. App. Aug. 26, 2022). 


6. Findings Insufficient. 

Vacating a trial court’s order granting the 
State of Tennessee’s petition for forfeiture of 
the currency that was seized during a traffic 
stop, and remand of the matter, was appropri- 
ate because nothing in the findings by the trial 
court involved criminal activity on the part of 
the passenger in the vehicle who claimed the 
currency that was seized so as to justify forfei- 
ture of the currency. Therefore, the trial court’s 
order was insufficient to provide a basis for the 
appellate court’s review of the propriety of the 
forfeiture. State v. $133,429 in United States 


Rule 54 


Currency Seized from Joni Assefa Kilenton, — 
S.W.3d —, 2022 Tenn. App. LEXIS 184 Gia 
Ct. App. May 10, 2022). | 


TENNESSEE COURT RULES ANNOTATED 16 


RULE 54 
JUDGMENTS AND COSTS 


54.04. Costs. 


NOTES TO DECISIONS 


7. Discretionary Costs. 

Although the rule allowed a court to tax 
discretionary costs at the time of a voluntary 
dismissal, the court order did not specify that 
costs were being awarded and no motion re- 
questing costs was pending when the voluntary 
dismissal order was entered; defendant’s mo- 


tion for costs filed more than 30 days after the 


dismissal order was untimely and the court 
affirmed the denial of the motion. Thomson v. 
Genesis Diamonds, LLC, — S.W.3d —, 2022 
Tenn. App. LEXIS 315 (Tenn. Ct. App. Aug. 10, 
2022). 


RULE 56 
SUMMARY JUDGMENT 


56.06. Form of Affidavits — 


Required. 


Further Testimony — 


Defense 


NOTES TO DECISIONS 


2. Compliance. 

Attorneys were entitled to summary judg- 
ment in legal malpractice case because one of 
the attorneys filed an affidavit stating that the 
attorneys had complied with the applicable 
standard of care at all times during the attor- 
neys’ representation of former clients, the affi- 
davit effectively negated an essential element 


of the clients’ legal malpractice claim in estab- 
lishing by expert proof that no breach of duty 
occurred, and the clients failed to come forward 
with expert proof concerning the standard of 
care to re-establish the clients’ claim. Grose v. 
Kustoff, — S.W.3d —, 2022 Tenn. App. LEXIS 
252 (Tenn. Ct. App. June 29, 2022). 


RULE 58 
ENTRY OF JUDGMENT: 


NOTES TO DECISIONS 


10. Failure to Comply. 

In a seizure and forfeiture action, appellate 
court did not reach substantive issues because 
the order granting the forfeiture did not comply 
with the requirements for entry of judgment in 
such an action as only the judge signed. None- 
theless, the appellate court. exercised the 
court’s. discretion to take jurisdiction of the 
appeal for the limited purpose of instructing 


the trial court to enter an order on remand that 
not only complied with the requirements, but 
also made sufficient findings to enable mean- 
ingful appellate review. State v. $133,429 in 
United States Currency Seized from Joni As- 
sefa Kilenton, — S.W.3d —, 2022 Tenn. App. 
LEXIS 184 (Tenn. Ct. App. May 10, 2022). 


; 


a) RULES OF CIVIL PROCEDURE 


Rule 59 


RULE 59 
NEW TRIALS AND ALTERATION OR AMENDMENT OF JUDGMENTS 
59.04. Motion to Alter or Amend a Judgment. 


NOTES TO DECISIONS 


1. Motion to Alter or Amend Judgment. 

Because the trial court properly applied the 
law and because appellant offered no previ- 
ously unavailable evidence, the trial court did 
not abuse its discretion in denying his motion to 
alter or amend the judgment. The motion was 
no more than an attempt to relitigate the issues 
already adjudicated by the trial court. Augustin 
v. Tenn. Dep’t of Safety & Homeland Sec., — 
S.W.3d —, 2022 Tenn. App. LEXIS 190 (Tenn. 
Ct. App. May 17, 2022). | 


Trial court did not abuse its discretion in 
denying the land buyers’ motion to alter or 
amend because the motion was devoid of any 
meritorious defense or argument as to whether 
the non-defaulting parties would have been 


prejudiced by the granting of relief. Instead, 


the buyers’ motion focused exclusively on notice 
and procedural due process. Boeh v. Dial, — 
S.W.3d —, 2022 Tenn. App. LEXIS 265 (Tenn. 
Ct. App. July 12, 2022). 
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RULES OF CRIMINAL PROCEDURE 


Ill. INDICTMENT AND INFORMATION. 


Rule 8. Joinder of Offenses and Defendants. 


NOTES TO DECISIONS 


ANALYSIS 
10. Joinder of Codefendants. 
19. Joinder of Offenses. 


10. Joinder of Codefendants. 

Trial court did not err in denying the second 
defendant’s motion to sever his trial from the 
first defendant because the state never alleged 
that the second defendant had anything to do 
with the prior robbery, and the evidence clearly 
established that the second defendant did not 
become involved in the first defendant’s plan to 
kill the victim until several hours after that 
prior robbery incident. State v. Roby, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 237 (Tenn. 
Crim. App. May 23, 2022). 


19. Joinder of Offenses. 

Joinder of charges against defendant of sec- 
ond degree murder, delivery and sale of a 
Schedule I controlled substance, and unlawful 
possession of a firearm was appropriate be- 
cause the charges were part of a common 
scheme of defendant’s heroin distribution busi- 
ness, proof that defendant was selling heroin 
was necessary to establish defendant’s identity 
as the distributor of the heroin that caused the 


‘victim’s death, and severance of the firearm 


offenses was not necessary for a fair determi- 
nation of defendant’s guilt or innocence of each 
offense. State v. Reynolds, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 244 (Tenn. Crim. App. 
May 31, 2022). 


IV. ARRAIGNMENT AND PRETRIAL. 


Rule 11. Pleas. 


NOTES TO DECISIONS 


24. Knowing, Intelligent, and Voluntary. 

Trial court’s omission regarding the maxi- 
mum penalty for second-degree murder at: the 
plea colloquy did not result in petitioner’s en- 
tering an unknowing and involuntary plea. 
Trial counsel testified that he informed peti- 
tioner of the potential sentence he was facing 
should he go to trial and even reduced his 


Rule 12.1. Notice of Alibi. 


explanation to writing in which he set forth the 
maximum and minimum sentence for second- 
degree murder, provided petitioner with a copy 
of the letter, and petitioner acknowledged the 
same. State v. Watson, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 289 (Tenn. Crim. App. June 
203 2022). 


NOTES TO DECISIONS 


3. Failure to Comply with Notice Provi- 
sion. 

Although the state failed to fulfill its recipro- 
cal discovery obligations, because the state 
knew prior to trial that the co-defendant had 
first-hand information that would place peti- 
tioner at the time and place of the offense and 
the state had a continuing duty to disclose, 


19 


which implicated the state’s obligations under 
Brady, petitioner suffered no prejudice. Even if 
trial counsel had been given more time to 
prepare or the testimony of the co-defendant 
had been excluded, it would not have made a 
difference in the outcome of the trial. Colbert v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 265 (Tenn. Crim. App. June 13, 2022). 


Rule 14 
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Rule 14. Severance of Offenses and Defendants. 


NOTES TO DECISIONS 


6. Severance Unnecessary. 

Trial court did not err in denying the second 
defendant’s motion to sever his trial from the 
first defendant because the state never alleged 
that the second defendant had anything to do 
with the prior robbery, and the evidence clearly 
established that the second defendant did not 
become involved in the first defendant’s plan to 
kill the victim until several hours after that 
prior robbery incident. State v. Roby, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 237 (Tenn. 
Crim. App. May 23, 2022). 

Denial of defendant’s motion to sever the 
charges of second degree murder, delivery and 


sale of a Schedule I controlled substance, and 
unlawful possession of a firearm was appropri- 
ate because the charges were part of defen- 
dant’s heroin distribution business, proof that 
defendant was selling heroin was necessary to 
establish defendant’s identity as the distributor 
of the heroin that caused the victim’s death, 
and severance of the firearm offenses was not 
necessary for a fair determination of defen- 
dant’s guilt or innocence of each offense. State 
v. Reynolds, — S.W.38d —, 2022 Tenn. Crim. 
App. LEXIS 244 (Tenn. Crim. App. May 31, 
2022). 


Rule 16. Discovery and Inspection. 


NOTES TO DECISIONS 


ANALYSIS 


2. Duty to Disclose. 
26. No Prejudice to Defendant. 


2. Duty to Disclose. 

Although the state failed to fulfill its recipro- 
cal discovery obligations, because the state 
knew prior to trial that the co-defendant had 
first-hand information that would place peti- 
tioner at the time and place of the offense and 
the state had a continuing duty to disclose, 
which implicated the state’s obligations under 
Brady, petitioner suffered no prejudice. Even if 
trial counsel had been given more time to 
prepare or the testimony of the co-defendant 


had been excluded, it would not have made a 
difference in the outcome of the trial. Colbert v. 
State, — S.W3d —, 2022 Tenn. Crim. App. 
LEXIS 265 (Tenn. Crim. App. June 13, 2022). 


26. No Prejudice to Defendant. 

Court did not err by denying defendant’s 
motion for continuance because defendant did 
not allege what specific “items” should have 
been turned over to him earlier or how the 
outcome of his trial would have been affected 
had a particular piece of evidence been given to 
him earlier or had the trial been continued. 
State v. Samuel, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 396 (Tenn. Crim. App. Aug. 26, 
2022). 


V. VENUE. 


Rule 21. Change Of Venue. 


NOTES TO DECISIONS 


2. Evidence Insufficient for Change of 
Venue. 

Trial court did not abuse its discretion in 
denying defendant’s motion for a change of 
venue because defendant provided nothing 
more than mere speculation and certainly did 
not demonstrate that the jurors who actually 
sat on the jury were biased or prejudiced 
against him. The trial court considered the host 


of factors relevant to a change of venue deter- 
mination, and it repeatedly noted that there 
was no evidence of any publicity and it noted 
that offenses of which the defendant was 
charged were not particularly severe. State v. 
Braden, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. June 28, 2022). 


21 RULES OF CRIMINAL PROCEDURE 


Rule 30.1 


VI. TRIAL. 


Rule 24. Trial Jurors. 


Attorney General Opinions. The Tennes- 
see Rules of Criminal Procedure allow alter- 
nate jurors to replace regular jurors any time 
before the jury retires to deliberate. However, 
alternate jurors must be discharged when the 
jury retires to consider its verdict. A Tennessee 
criminal court judge does not have inherent 
authority, in a non-bifurcated trial, to follow the 


Rule 24.1. Juror Information. 


Federal Rules of Criminal Procedure for the 
purposes of retaining alternate jurors after 
deliberations have started. Additionally, replac- 
ing a juror with an alternate juror after delib- 
erations have begun may be structural consti- 
tutional error. OAG 21-08, 2021 Tenn. AG 
LEXIS 5 (5/18/2021). 


NOTES TO DECISIONS 


1. Juror-Submitted Questions. 

Trial court acted within its discretion when it 
instructed jurors that they may not ask ques- 
tions because the trial court’s instruction that 
jurors may not ask questions was consistent 
with the court’s discretionary authority under 


\ 
Tenn. R. Crim. P. 24.1 and consistent with the 
trial court’s discretion in the propriety, scope, 
manner and control of the examination of wit- 
nesses. State v. Tidwell, — S.W3d —, 2022 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
July 5, 2022). 


Rule 26.2. Production of Statements of Witnesses. 


NOTES TO DECISIONS 


1. Purpose of Rule. 
Defendant did not show how the trial court’s 
requirement that he provide witness state- 
ments in advance impacted his ability to pres- 
ent a defense; the trial court’s requirement for 
defendant to provide his witnesses’ statements 
to the state at the close of the state’s proof 


Rule 30.1. 


rather than immediately after those witnesses 
testified on direct examination comported with 
the public policy to avoid needless delay at 
trial, and no abuse of discretion was found. 
State v. Mustafa, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 278 (Tenn. Crim. App. June 
EE PAP AY ' 


Exhibits in Jury Room. 


NOTES TO DECISIONS 


1. In General. 

In a murder case, the trial court correctly 
handled the jury’s request to see the firearm 
held by one of the victim’s at the crime scene 
because Tenn. R. Crim. P. 30.1 allowed the 
court officer to open the box to enable the jurors 
to view the weapon in the presence of the court 


officer. The jury was entitled to view the gun, 
which was properly admitted as an exhibit 
without objection by defendant. State v. New- 
son, — S.W.3d —, 2022 Tenn. Crim. App. LEXIS 
276 (Tenn. Crim. App. June 23, 2022). 


Rule 33 
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VII. JUDGMENT. 


Rule 33. New Trial. 


NOTES TO DECISIONS 


ANALYSIS 


2. Burden of Proof. 
13. Thirteenth Juror Rule. 


2. Burden of Proof. 

Sixth Circuit held that, in Tennessee, ineffec- 
tive assistance of post-conviction counsel can 
establish cause to excuse a defendant’s proce- 
dural default of a substantial claim of ineffec- 
tive assistance at the motion-for-a-new-trial 
stage. Rogers v. Mays, — F.3d —, 2022 FED 
App. 169P, 2022 FED App. 0169P (6th Cir.), 
2022 U.S. App. LEXIS 21433 (6th Cir. Aug. 3, 
2022). 


Rule 35. Reduction of Sentence. 


13. Thirteenth Juror Rule. 

Defendant was not entitled to a new trial 
because the evidence supported defendant’s 
conviction for theft and the record showed that 
the trial court in denying defendant’s motion 
for a new trial explicitly found that the jury’s 
verdict was supported by the weight of the 
evidence and noted that the court had fulfilled 
the court’s role as 13th juror in the case, had 
reviewed the evidence and the testimony elic- 
ited, and had upheld the verdict as supported 
by facts and law. State v. Dawson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 394 (Tenn. Crim. 
App. Aug. 26, 2022). 


NOTES TO DECISIONS 


9. Denial Proper. 

Trial court properly denied appellant’s mo- 
tion for reduction of sentence per Tenn. R. 
Crim. P. 35 where the certificate of service on 
the motion indicated that it was mailed five 
days after the expiration of the period for filing 
a Rule 35 motion. Moreover, appellant failed to 
present any ground on which the motion could 


Rule 36. Clerical Mistakes. 


have been granted where his claim that he shot 
the victim accidentally, his lack of a criminal 
record, and his employment history were not 
circumstances that arose after the imposition of 
his sentence, and he pled guilty to second 
degree murder. State v. Merriweather, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 818 
(Tenn, Crim. App. Dec. 11, 2020). 


NOTES TO DECISIONS 


5. Miscellaneous. 

With respect to a district court’s judgment 
dismissing appellant’s 28 U.S.C.S. § 2254 ha- 
beas corpus petition as time-barred under 28 
U.S.C.S. § 2244(d)(1)(A), a COA was war- 
ranted because jurists of reason would find it 
debatable whether the district court was cor- 
rect in its procedural ruling that his § 2254 
petition was untimely based on the effect of his 
Tenn. R. Crim. P. 36 motion on the one-year 
limitation period. Hardin v. Genovese, — F.3d 
—, — FED App. —, 2022 U.S. App. LEXIS 
19140 (6th Cir. July 12, 2022), 

Trial court did not abuse the court’s discre- 


tion in denying defendant’s motion to correct a 
clerical error because the court concluded that 
a handwritten notation on the plea waiver form 
did not constitute a clerical error, but was 
instead an accurate reflection of the terms of 
the plea agreement as defendant affirmed un- 
der oath on multiple occasions during the plea 
colloquy and because defendant failed to pro- 
vide an adequate record for review of defen- 
dant’s pretrial jail credit claim. Hardin v. State, 
— $.W.3d —, 2022 Tenn. Crim. App. LEXIS 375 
(Tenn. Crim. App. Aug. 15, 2022). 


23 RULES OF CRIMINAL PROCEDURE 


Rule 36.1. 


Rule 44 


Correction of Illegal Sentence. 


NOTES TO DECISIONS 


4. Illegal Sentence. 

Trial court erred in denying the defendant’s 
motion to correct an illegal sentence because 
the sentence it imposed pursuant to the plea 
agreement involved punishment beyond that 
which was authorized for the offense, both 
because the Sentencing Act did not authorize 
the imposition of community supervision for 


life for sexual battery by an authority figure, 
and because a sentence involving service of 15 
years followed by community supervision for 
life exceeded the 15-year maximum allowable 
sentence for the offense. State v. Boykin, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 239 
(Tenn. Crim. App. May 24, 2022). 


VII. APPEAL. 


Rule 37. Appeal. 


NOTES TO DECISIONS 


13. Appeal Dismissed. 

Defendant’s appeal was dismissed because 
he signed written waivers of appeal which 
acknowledged the right to an appeal and indi- 
cated he was voluntarily waiving the right with 
respect to both cases, and although the docu- 
ments were not signed by trial counsel, they 
were signed by the trial judge, and the sentenc- 


ing agreement and waiver of the right to appeal 
were discussed and granted in open court in 
counsel’s presence, and defendant verbally ac- 
knowledged his knowing and voluntary accep- 
tance of the agreement and waiver of appeal in 
open court. State v. Locke, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App. 
Sept. 1, 2022). 


X. GENERAL PROVISIONS. 


Rule 44. Right to and Assignment of Counsel. 


NOTES TO DECISIONS 


3. Waiver of Counsel. 

Trial court substantially complied with the 
Smith guidelines and had defendant sign a 
written waiver of counsel by advising him of the 
charged offense, his potential punishment, and 
his right to have an attorney. Thus, defendant 
failed to show that a clear and unequivocal rule 
of law was breached, that a substantial right of 


his was affected, or that consideration of the 
error was necessary to do substantial justice. 
State v. Appelt, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 273 (Tenn. Crim. App. June 22, 
2022). 
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TENNESSEE RULES OF APPELLATE PROCEDURE 
A. APPLICABILITY OF RULES 


Rule 2. Suspension of Rules. 


NOTES TO DECISIONS 


ANALYSIS 8. Discretion Exercised to Consider Issue 

_ Insufficiently Explained. 
7. Good Cause. In a seizure and forfeiture action, appellate 
8. Discretion Exercised to Consider Issue court did not reach the substantive issues be- 
Insufficiently Explained. cause the order granting the forfeiture did not 


comply with the requirements for entry of judg- 
ment in such an action. Nonetheless, the appel- 


ply sufficiently with the rule because it failed to fie See 7 eaves ee Cae ie i 
make appropriate references to the record and take jurisdiction of the appeal for the limited 
to cite to relevant authority in support of the Purpose of instructing the trial court to enter 
landlord’s arguments; even if the court of ap- 2m order on remand that not only complied with 
peals exercised its discretion and waived the the requirements, but also made sufficient find- 
briefing requirements, it could not overlook the ings to enable the appellate court to make a 
landlord’s failure to comply with the require- meaningful review. State v. $133,429 in United 
ment to file a transcript or statement of the States Currency Seized from Joni Assefa Kilen- 


evidence. West v. Akard, — S.W.3d —, 2022 ton, — S.W.3d —, 2022 Tenn. App. LEXIS 184 
Tenn. App. LEXIS 255 (Tenn. Ct. App. June 30, (Tenn. Ct. App. May 10, 2022). 


2022). 


7. Good Cause. 
Brief submitted by a landlord failed to com- 


B. APPEAL AS OF RIGHT » 


Rule 3. Appeal as of Right: Availability; Method of Initiation. 


NOTES TO DECISIONS 


27. No Right to Appeal. petition for return of seized property. Owen v. 
Dismissal of defendant’s appeal was appro- State, — S.W.3d —, 2022 Tenn. Crim. App. 


priate because defendant had no right to appeal LEXIS 428 (Tenn. Crim. App. Sept. 27, 2022). 
from the trial court’s decision dismissing his 


Rule 4. Appeal as of Right: Time for Filing Notice of Appeal. 


NOTES TO DECISIONS 


18. Appeal Dismissed. entered approximately five months earlier and 
Defendant’s notice of appeal was filed more to conduct proceedings in accordance with the 
than one year after the deadline, and. although amended order; while the parties believed that 
the trial court expressed its belief during the _ the trial court had such authority, the appellate 
May 2021 hearing that defendant was unable court previously recognized that. a misunder- 
to pursue an appeal until the court issued a standing, of the law as a reason for delay 
ruling in accordance with its amended order, weighed against a finding of waiver. State v. 
the trial court was without jurisdiction to Bullock, — S.W.3d —, 2022 Tenn. Crim. App. 
amend an order denying a motion for new trial LEXIS 356 (Tenn. Crim. App. July 29, 2022). 


25 


Rule 10 


TENNESSEE COURT RULES ANNOTATED 26 


C. APPEAL BY PERMISSION 


Rule 10. Extraordinary Appeal by Permission on Original Applica- 


tion in the Appellate Court. 


NOTES TO DECISIONS 


15. Permission Denied. 

Because the appeal was from a grant of a 
motion for recusal, Tenn. Sup. Ct. R. 10B was 
not applicable; even if the timing of the judge’s 
retirement made seeking permission to appeal 
from the trial court impossible, the wife could 
have sought an extraordinary appeal from the 


appellate court, and because review was avail- 
able under the Tennessee Rules of Appellate 
Procedure, review was not available by com- 


-mon law writ of certiorari. Young v. Young, — 


S.W.3d —, 2022 Tenn. App. LEXIS 322 (Tenn. 
Ct. App. Aug. 19, 2022). 


E. PRACTICE ON APPEAL 


Rule 13. Scope of Review. 


NOTES TO DECISIONS 


ANALYSIS 


19. Sufficiency of Evidence. 
25. Termination of Parental Rights. 


19. Sufficiency of Evidence. 

Evidence did not preponderate against a cir- 
cuit court’s finding that a motorist was speed- 
ing because a police officer testified that, based 
on the officer’s training, the officer visually 
determined that the motorist was speeding 
when the officer observed the motorist’s vehicle 
and the officer’s radar—which the officer was 
certified to use and calibrated that morning— 
confirmed the officer’s suspicion. The court also 
closely watched a video from a camera in the 
officer’s patrol car and considered the testi- 
mony of the officer and the motorist. City of 
Lavergne v. Gure, — S.W.3d —, 2022 Tenn. 
App. LEXIS 343 (Tenn. Ct. App. Aug. 29, 2022). 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property over 
$2,500 but less than $10,000, because-someone 
removed a 15-year-old HVAC unit from the 
owner’s house, witnesses testified to seeing 
defendant with an HVAC unit on defendant’s 
trailer, the unit was found in a field that 
belonged to a relative of defendant, and the 
owner testified that the unit was the owner’s 
unit and that the owner paid $5,000 to replace 
the unit as it was impossible to reattach the 
unit due to the damage caused when the unit 


was removed. State v. Dawson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 394 (Tenn. Crim. 
App. Aug. 26, 2022). 


25. Termination of Parental Rights. 

Trial court did not err in finding that clear 
and convincing evidence supported the finding 
of persistence of the conditions that led to 
removal of the child from the mother’s home or 
physical or legal custody as a ground for termi- 
nation of a mother’s parental rights because the 
child was removed from the mother’s custody 
five days following birth and had not been in 
her custody for over a year without any im- 
provement in the mother’s conditions; the 
mother was incarcerated at the time of trial. In 
re Bonnie E., — S.W.3d —, 2022 Tenn. App. 
LEXIS 192 (Tenn. Ct. App. May 19, 2022). 

Trial court properly determined that clear 
and convincing evidence supported the deter- 
mination that a mother had abandoned her 
child by failing to visit her because she did not 
visit the child at all during the determinative 
period; the actions of the Tennessee Depart- 
ment of Children’s Services did not constitute a 
significant restraint of or interference with the 
mother’s efforts to visit the child since it at- 
tempted to facilitate visitation in person, via 
telephone, or via video conference. In re Bonnie 
E., — S.W.3d —, 2022 Tenn. App. LEXIS 192 
(Tenn. Ct. App. May 19, 2022). 


27 TENNESSEE RULES OF APPELLATE PROCEDURE Rule 14 


Rule 14. Consideration of Post-Judgment Facts in the Appellate 


Court. 


NOTES TO DECISIONS 


6. Facts Subject to Consideration. 
Husband’s appeal from a final decree of di- 
vorce in which the trial court classified the 
marital residence as marital property and 
awarded the wife alimony in the futuro was not 
considered because he failed to file either a 


transcript or statement of the evidence; there- 
fore, the court conclusively presumed that the 
record would have supported the trial court’s 
decision. Haynes v. Haynes, — S.W.3d —, 2022 
Tenn. App. LEXIS 209 (Tenn. Ct. App. May 26, 
2022). 


Rule 24 


TENNESSEE COURT RULES ANNOTATED - 28 


F. THE RECORD ON APPEAL 


Rule 24. Content and Preparation of the Record. 


NOTES TO DECISIONS 


ANALYSIS 


2. Adequate Record Required. 

35. Failure to Provide Transcript or State- 
ment of Evidence. 

38. Presumption of Correctness. 

39. Extraordinary Cause. 


2. Adequate Record Required. 
Defendant’s claim that plaintiff waived an 
argument because he did not include the issue 
in his Tenn. R. App. P. 24 statement of issues 
lacked merit, as the statement of issues pre- 
sented for review on appeal required by Tenn. 
R. App. P. 27 is separate and distinct from the 
declaration of the issues to be filed with the 
trial court in preparation of the record for 
purposes of appeal. Thomson v. Genesis Dia- 
monds, LLC, — S.W.3d —, 2022 Tenn. App. 
LEXIS 315 (Tenn. Ct. App. Aug. 10, 2022). 


35. Failure to Provide Transcript or 
Statement of Evidence. 

Appellant failed to include a transcript of the 
sentencing hearing in the appellate record and 
without the sentencing hearing transcript, the 
appellate court was unable to determine 
whether the trial court considered the neces- 
sary sentencing principles in its imposition of 
consecutive sentencing. State v. Mays, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 598 
(Tenn. Crim. App. Feb. 26, 2021). 

Brief submitted by a landlord failed to com- 
ply sufficiently with the rule because it failed to 
make appropriate references to the record and 
to cite to relevant authority in support of the 
landlord’s arguments; even if the court of ap- 
peals exercised its discretion and waived the 
briefing requirements, it could not overlook the 
landlord’s failure to comply with the require- 
ment to file a transcript or statement of the 
evidence. West v. Akard, — S.W.3d —, 2022 
Tenn. App. LEXIS 255 (Tenn. Ct. App. June 30, 
2022). 


Because a landlord failed to provide the court 
of appeals with either a transcript or statement 
of the evidence, the court of appeals: had to 
conclusively presume that every one of the facts 
relied on by the circuit court should have been 
found in favor of the tenants and that they 
conclusively established that punitive damages 
were appropriate; the court of appeals did not 
have a fair, accurate, and complete account of 
what transpired. West v. Akard, — S.W.3d —, 
2022 Tenn. App. LEXIS 255 (Tenn. Ct. App. 
June 30, 2022). 

Because defendant failed to include the tran- 
script of his motion for new trial, the issue was 
waived and the appellate court declined to 
address its merits. State v. Washington, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 311 
(Tenn. Crim. App. July 6, 2022). 


38. Presumption of Correctness. 

Husband’s appeal from a final decree of di- 
vorce in which the trial court classified the 
marital residence as marital property and 
awarded the wife alimony in the futuro was not 
considered because he failed to file either a 
transcript or statement of the evidence; there- 
fore, the court conclusively presumed that the 
record would have supported the trial court’s 
decision. Haynes v. Haynes, — S.W.3d —, 2022 
Tenn. App. LEXIS 209 (Tenn. Ct. App. May 26, 
2022). 


39. Extraordinary Cause. 

In a post-divorce dispute involving minor 
children, because the mother could not chal- 
lenge an August 3, 2016, order, pleadings and 
documents filed prior to 2016 were not relevant 
to the appeal; thus, the mother failed to present 
“extraordinary circumstances” that would jus- 
tify overturning the trial court’s decision re- 
garding the contents of the record. Shaw v. 
Shaw, — S.W.3d —, 2022 Tenn. App. LEXIS 314 
(Tenn. Ct. App. Aug. 10, 2022). 


G. BRIEFS 


Rule 27. Content of Briefs. 


NOTES TO DECISIONS 


ANALYSIS 


5. Statement of Issues. 


re Waiver. 
9. Dismissal Not Warranted. 
10. Inadequate Brief. 


29 


12. Dismissal. 


5. Statement of Issues. 

Defendant’s claim that plaintiff waived an 
argument because he did not include the issue 
in his Tenn. R. App. P. 24 statement of issues 
lacked merit, as the statement of issues pre- 
sented for review on appeal required by Tenn. 
R. App. P. 27 is separate and distinct from the 
declaration of the issues to be filed with the 
trial court in preparation of the record for 
purposes of appeal. Thomson v. Genesis Dia- 
monds, LLC, — S.W.3d —, 2022 Tenn. App. 
LEXIS 315 (Tenn. Ct. App. Aug. 10, 2022). 


7. Waiver. 

Trust beneficiaries waived the issue of 
whether a secondary beneficiary should have 
been held responsible for actions taken by the 
trustee because the beneficiaries’ brief was de- 
ficient inasmuch as the legal authority which 
the beneficiaries specifically cited to on the 
issue pertained to circumstances in which a 
partnership may have been deemed liable. 
Stark v. McLean, — 8.W.3d —, 2022 Tenn. App. 
LEXIS 214 (Tenn. Ct. App. June 1, 2022). 

When appellant raised the issue of whether 
the trial court erred by declining to allow ap- 
pellants to add a party defendant, appellant 
neglected to offer support of the issue in the 
argument section of appellant’s brief and failed 
to state the contentions of appellant with re- 
spect to the issues presented and the reasons 
therefor, including the reasons why the conten- 
tions require appellate relief, with citations to 
the authorities and appropriate references to 
the record on which appellant relied. Accord- 
ingly, the issue was deemed waived. Grose v. 
Kustoff, — S.W.3d —, 2022 Tenn. App. LEXIS 
252 (Tenn. Ct. App. June 29, 2022). 

Defendant could have raised post-conviction 
court’s denial of defendant’s other grounds for 
post-conviction relief at the same time that 
appellate court addressed the State of Tennes- 
see’s appeal of the post-conviction court’s grant 


TENNESSEE RULES OF APPELLATE PROCEDURE 


Rule 32 


of post-conviction relief. Therefore, because de- 
fendant failed to raise those other claims before 
the appellate court when defendant had the 
opportunity, defendant waived those claims in 
defendant’s appeal. Moody v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 418 (Tenn. 
Crim. App. Sept. 20, 2022). 


9. Dismissal Not Warranted. 

Plaintiffs appeal was not dismissed because 
her appellate brief contained all of the basic 
elements required. Although the brief was ram- 
bling, incoherent, and difficult to understand, 
the court did not think it was so deficient as to 
warrant the harsh sanction of dismissal of her 
appeal without consideration of its merits. Lacy 
v. Meharry Gen. Hosp., — S.W.3d —, 2022 
Tenn. App. LEXIS 294 (Tenn. Ct. App. July 28, 
2022). 


10. Inadequate Brief. 

Brief submitted by a landlord failed to com- 
ply sufficiently with Tenn. R. App. P. 27 because 
it failed to make appropriate references to the 
record and to cite to relevant authority in 
support of the landlord’s arguments; even if the 
court of appeals exercised its discretion and 
waived the briefing requirements, it could not 
overlook the landlord’s failure to comply with 
the requirement to file a transcript or state- 
ment of the evidence. West v. Akard, — S.W.3d 
—, 2022 Tenn. App. LEXIS 255 (Tenn. Ct. App. 
June 30, 2022). 


12. Dismissal. 

Court dismissed the appeal from the grant- 
ing of appellees’ motion to dismiss in an action 
involving zoning because appellants’ brief was 
deficient. In part, the cited portion of the tran- 
script did not demonstrate that the trial court 
agreed that Section 13 of the zoning resolution 
was antithetical to state law and appellants 
failed to make any argument concerning ex- 
actly how and why the terms of Section 13 
violated Tennessee law. Tapp v. Fayette Cnty. 
Tenn., — S.W.3d —, 2022 Tenn. App. LEXIS 
264 (Tenn. Ct. App. July 11, 2022). 


Rule 32. Notice to Attorney General When Validity of Statute, Rule 


or Regulation Is Questioned. 


NOTES TO DECISIONS 


0.5 Attorney General as Party. 

Due to lack of evidence in the record that the 
Tennessee Attorney General had been notified 
of the homeowners’ constitutional challenge to 
T.C.A. § 35-5-106 when involving a govern- 
mental entity, the judgment was vacated and 
remanded for notice to be provided to the Ten- 
nessee Attorney General of the constitutional 
challenge to the statute as applied to govern- 


mental entities acting as mortgagees in a non- 
judicial foreclosure action. Compliance with the 
statutes required this result even though the 
trial court in this particular case denied the 
constitutional challenge as the result in the 
next trial court to face a constitutional chal- 
lenge to a statute could go the other way. 
Daniels v. Trotter, — S.W.3d —, 2022 Tenn. 
App. LEXIS 277 (Tenn. Ct. App. July 20, 2022). 


Rule 36 


TENNESSEE COURT RULES ANNOTATED 30 


I. DISPOSITION OF APPEALS 


Rule 36. Relief; Effect of Error. 


NOTES TO DECISIONS 


ANALYSIS 


3. Harmless Error. 
9, Waiver. 

20. Evidence. 

22. Plain Error. 


3. Harmless Error. 

Although the trial court erred by allowing the 
state to play portions of a witness’s audio- 
recorded interview for the jury as a prior incon- 
sistent statement, the error was harmless be- 
cause the remaining evidence against the first 
defendant was overwhelming. Further, the in- 
terview that the state played for the jury was 
very brief, totaling just 41 seconds. State v. 
Roby, — S.W.38d —, 2022 Tenn. Crim. App. 
LEXIS 237 (Tenn. Crim. App. May 28, 2022). 


9. Waiver. 

Even if there was no agreement for the use of 
a facility dog to comfort minor witnesses during 
the testimony of the minor witnesses, defen- 
dant clearly did not object to the use of the dog. 
By failing to raise a contemporaneous objec- 
tion, defendant waived appellate consideration 
of the issue, and, moreover, defendant did not 
establish that relief was to be granted under a 
plain error analysis. State v. Clayborn, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. July 19, 2022). 

Defendant’s failure to object contemporane- 
ously to alleged improper prosecutorial argu- 
ment constituted a waiver of the issue on ap- 
peal. Furthermore, even when a defendant 
raised the issue in a motion for new trial, the 
lack of a contemporaneous objection required 
that the improper argument be exceptionally 
flagrant and constituted plain error before the 
defendant was entitled to relief. State v. Clay- 
born, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 337 (Tenn. Crim. App. July 19, 2022). 

Defendant, by failing to object to the prosecu- 
tors and a police detective’s references to the 
complaining witness as “victim,” waived an 
appellate court’s consideration of the issue. 
Moreover, defendant was not entitled to plain 
error relief because, in the context of the entire 
trial, the references to the complaining witness 
as “the victim” were minimal. State v. Clay- 
born, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 337 (Tenn. Crim. App. July 19, 2022). 


Defendant waived the issue of the admission 
of other acts evidence at trial by failing to raise 
a contemporaneous objection to any of the chal- 
lenged evidence because defendant’s pretrial 
motion made no mention of such evidence and 
concerned impeachment evidence. There was 
no plain error because evidence of defendant’s 
acts of grooming the victim was admissible and 
testimony about defendant’s problems with 
pain pills and anger management issues was 
elicited to rebut an insinuation about the en- 
couragement of false allegations against defen- 
dant. State v. Clayborn, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 337 (Tenn. Crim. App. 
July 19, 2022). 

Defendant waived appellate review of the 
issue of the trial court allowing the State of 
Tennessee to cross-examine defendant regard- 
ing defendant’s prior criminal charge for pos- 
session of heroin with intent to sell or deliver 
without conducting the required hearing be- 
cause defense counsel did not object to the 
state’s cross-examining defendant regarding 
the prior charge for possession with intent to 
sell or deliver heroin on that basis. State v. 
Stinson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 427 (Tenn. Crim. App. Sept. 27, 2022). 


20. Evidence. 

Although a trial court improperly excluded 
evidence from Google Maps showing a motor- 
ist’s speed because the Google Maps evidence 
was not hearsay, the evidentiary error was not 
reversible because the motorist made no offer of 
proof. Therefore, the appellate court was not 
able to discern the substance of the Google 
Maps evidence and could not determine 
whether the trial court’s error entitled the 
motorist to relief. City of Lavergne v. Gure, — 
S.W.3d —, 2022 Tenn. App. LEXIS 343 (Tenn. 
Ct. App. Aug. 29, 2022). 


22. Plain Error. 

Issue of whether the trial court erred in 
allowing repeated hearsay references to the 
minor victim’s prior out-of-court allegations 
against defendant, specifically references to the 
victim’s forensic interview and the victim’s re- 
ports to school officials, was reviewable only for 
plain error due to defendant’s failure to raise 
any contemporaneous trial objections. State v. 
Menard, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 218 (Tenn. Crim. App. May 12, 2022). 
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